Study on the Applicable Scope of Bona Fide Possession of Bill Rights of Bill in China by 刘兴
学校编码：10384                           分类号      密级        




硕  士  学  位  论  文 
 
我国票据善意取得的适用范围研究 
Study on the Applicable Scope of Bona Fide Possession of 
Bill Rights of Bill in China 
 
 











答辩委员会主席:             
评    阅    人:             
 
2008 年 4 月 
指导教师姓名： 刘永光  副教授 
专 业 名 称： 民 商 法 学 
论文提交日期： 2 0 0 8 年 4 月 
论文答辩时间： 2 0 0 8 年    月 


































































                        声明人（签名）： 























  1、保密（ ），在   年解密后适用本授权书。 




作者签名：      日期：  年 月 日 







































































This paper mainly discusses the applicable scope of bona fide possession of bill 
rights. The flaws in the circulation of bills involve two issues, one is that whether the 
final bearer will be requested to restitute the bill by the loser or the stolen person and 
whether the obligor could refuse to liquidate its own obligation because of the special 
situations including forgery, loss, pilfer and so on. The other is that whether the 
endorser can claim the assignment is invalid or revocable on the basis of the flaw of 
transfer and request to restitute the bill, and whether the obligor could refuse to 
liquidate its own obligation considering the referred situation. The writer supposes 
that the applicable scope of bona fide possession of bill rights should be based on the 
two issues, bill’s features and the relationship between different parties. 
Besides Preface and Conclusion , this dissertation is divided into 4 chapters as 
follows： 
Chapter one analyzes the particularity of bona fide possession of bill rights of bill 
according to three aspects : the origin of bona fide possession of bill rights of bill, the 
features of instrument rights and the theoretical basis of bona fide possession of bill 
rights of bill. And then it expounds some problems on the Article 12 of our country's 
Bill Law through comparing the relevant regulations in continental law system. 
Chapter two concerns that bona fide possession of bill rights of bill is made to 
protect the circulation of negotiable instruments. In addition, it mainly discusses the 
following issues: what is the boundary between bona fide possession of bill rights of 
bill and related systems , how to define such boundary，and which facts influence its 
scope. 
Chapter three dissertates that bona fide possession of bill rights of bill can be 
used in ex right disposition. And then the writer puts forward own ideas according to 















Chapter four focuses on analyzing the concept of transfer defects and the 
practicable application of bona fide possession of bill rights of bill in different 
situations. 
 
Key Words：Bona Fide Possession of Bill Rights of Bill；the Independence of 















目     录 
 
目   录 
 
引  言 ·········································································································1 
第一章  票据善意取得之特殊性····························································2 
第一节 票据善意取得之渊源和理论基础 ·························································2 
一、票据善意取得之渊源 ·········································································· 2 
二、票据善意取得之理论基础 ·································································· 4 
三、票据善意取得与物权法之善意取得的区别 ······································· 5 
第二节 大陆法系相关立法例 ·············································································5 
一、德、日、法及我国台湾地区之立法例 ··············································· 6 
二、对我国票据法第 12 条规定的评介····················································· 7 
第二章  票据善意取得范围的确定······················································10 
第一节  影响票据善意取得范围的因素 ·························································10 
第二节  票据善意取得范围的外延之确定 ·····················································14 
一、票据权利具有独特性 ········································································ 14 
二、票据善意取得具有独特的规范对象················································· 16 
三、票据善意取得的法律效果仅限于权利之移转 ································· 17 
四、票据善意取得与票据抗辩的关系····················································· 18 
第三节 关于票据善意取得适用范围之学说 ···················································21 
一、各种学说之介绍 ················································································ 22 
二、本文之观点 ························································································ 23 
第三章  票据善意取得狭义上的适用范围分析——无权处分 ········25 
第一节  无权处分之含义 ·················································································25 
一、无权处分的含义 ················································································ 25 
二、无权处分人之类型 ············································································ 26 
第二节  票据伪造与票据善意取得 ·································································27 














二、票据伪造与票据善意取得 ································································ 28 
第四章  票据善意取得适用范围的扩充之具体分析 ·························30 
第一节  票据转让行为瑕疵之含义 ·································································30 
第二节  适用范围扩充之分析一 ——票据行为人为无票据能力者 ···········31 
一、赞成说和否定说之观点及其评价····················································· 31 
二、 本文之观点 ······················································································ 32 
第三节 适用范围扩充之分析二——意思表示存在瑕疵时 ···························34 
一、票据行为意思表示瑕疵的效力························································· 35 
二、票据之意思表示瑕疵与票据善意取得 ············································· 36 
第四节  适用范围扩充之分析三——票据行为人是无权代理者 ·················37 
一、赞成说和否定说之观点及其评价····················································· 37 
二、本文之观点 ························································································ 38 




















Chapter 1 The particularity of bona fide possession of bill rights    
of bill ························································································2 
Subchapter 1 The origins of bona fide possession of bill rights of bill and its  
own theoretical basis ···········································································2 
Section 1 The origins of bona fide possession of bill rights of bill·························· 2 
Section 2 The theoretical basis of bona fide possession of bill rights of bill ··········· 4 
Section 3 The difference between bona fide possession of bill rights of bill and  
bona fide possession in Real rights ························································· 5 
Subchapter 2 The relevant regulations in continental law system ·························5 
Section 1 The relevant regulations in German, Japan, France and Taiwan·············· 6 
Section 2 The review on Article 12 of Chinese bill law ·········································· 7 
Chapter 2 The applicable scope of bona fide possession of bill rights 
of bill ······················································································10 
Subchapter 1 The factors which influence its application·····································10 
Subchapter 2 The determination of the extension of bona fide possession of   
bill rights of bill··················································································14 
Section 1 The particularity of instrument rights ···················································· 14 
Section 2 The unique object of bona fide possession of bill rights of bill ············· 16 
Section 3 The unique legal effects of bona fide possession of bill rights of bill ···· 17 
Section 4 The relation between bona fide possession of bill rights of bill and 
negotiable instrument counterplea ······················································· 18 
Subchapter 3 The theories about the applicable scope of bona fide possession of    
bill rights of bill··················································································21 
Section 1 The introduction···················································································· 22 
Section 2 The review of this article······································································· 23 
Chapter 3 The analysis on application of bona fide possession of   















Subchapter 1 The concept of ex right disposition ··················································25 
Section 1 The concept of ex right disposition ······················································· 25 
Section 2 The type of unauthorized disposition person········································· 26 
Subchapter 2 Forged bill and bona fide possession of bill rights of bill ··············27 
Section 1 The meaning of forged bill ···································································· 27 
Section 2 Forged bill and bona fide possession of bill rights of bill ······················ 28 
Chapter 4 The analysises on application of bona fide possession of   
bill rights of bill in extention···············································30 
Subchapter 1 The concept of the blemishes in bill transfer ··································30 
Subchapter 2 The analysis1－no civil disposition capacity···································31 
Section1 The different opinions on this issues and the reviews on them··············· 31 
Section 2 The review of this article ····································································· 32 
Subchapter 3 The analysis2－the defects of expression ········································34 
Section 1 Legal effect of the defects of expression ··············································· 35 
Section 2 The defects of expression and bona fide possession of bill rights of bill···· 36 
Subchapter 4 The analysis3－the unauthorized agency········································37 
Section1 The different opinions on this issues and the reviews on them··············· 37 
















































































































汇票为例，A 签发汇票于 B，经 C 承兑之后，B 将该票据背书于 D，D 又背书于
E，E 继续背书于 F，在该项票据流通中，F 为票据权利人，C 为票据付款义务人，
而 A、D、E 则为票据票据权利之担保义务人，属于第二性义务人，即只有在票
据权利人 F 未能从 C 处实现付款请求权，A、D、E 三者才具有向 F 付款的义务。 
尽管 A、D、E 三者同为担保义务人，并对票据权利人 F 负连带责任，但是
三者之间地位仍有不同，A 为终局义务人，D、E 则为暂时义务人。所谓终局是
指当 F 向 A 请求付款时，A 因付款从而终局的消灭票据债务，从而 D、E 的债务
亦同时免除，A 不能再向 D、E 求偿；所谓暂时是指当 D 或 E 向 F 支付票款之
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